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days from the date it receives the let-
ter to submit a written response to
SBA explaining why the proposed
ground(s) should not justify termi-
nation or early graduation.

(c) Recommendation and decision. Fol-
lowing the 30-day response period, the
Assistant Administrator for DPCE (AA/
DPCE) or designee will consider the
proposed early graduation or termi-
nation and any information submitted
in response by the concern. Upon deter-
mining that early graduation or termi-
nation is not warranted, the AA/DPCE
or designee will notify the Participant
in writing. If early graduation or ter-
mination appears warranted, the AA/
DPCE will make such a recommenda-
tion to the AA/BD, who will then make
a decision whether to early graduate or
terminate the concern. SBA will act in
a timely manner in processing early
graduation and termination actions.

(d) Notice requirements. Upon deciding
that early graduation or termination is
warranted, the AA/BD will issue a No-
tice of Early Graduation or Termi-
nation. The Notice will set forth the
specific facts and reasons for the deci-
sion, and will advise the concern that
it may appeal the decision in accord-
ance with the provisions of part 134 of
this title.

(e) Appeal to OHA. Procedures gov-
erning appeals of early graduation or
termination to SBA’s OHA are set
forth in part 134. If a Participant does
not appeal a Notification of Early
Graduation or Termination within 45
days after the Participant receives the
Notification, the decision of the AA/BD
is the final agency decision effective on
the date the appeal right expired.

(f) Effect or early graduation or termi-
nation. (1) After the effective date of
early graduation or termination, a Par-
ticipant is no longer eligible to receive
any 8(a) BD program assistance. How-
ever, such concern is obligated to com-
plete previously awarded 8(a) con-
tracts, including any priced options
which may be exercised.

(2) When SBA early graduates or ter-
minates a firm from the 8(a) BD pro-
gram, the firm will generally not qual-
ify as an SDB for future procurement
actions. If the firm believes that it
does qualify as an SDB and seeks to
certify itself as an SDB, as part of its

§124.305

SDB certification the firm must iden-
tify:

(i) That it has been early graduated
or terminated;

(ii) The statutory or regulatory au-
thority that qualifies the firm for SDB
status; and

(iii) Where applicable, the cir-
cumstances that have changed since
the early graduation or termination or
that do not prevent it from qualifying
as an SDB.

(3) Where a concern certifies that it
qualifies as an SDB pursuant to para-
graph (f)(2) of the section, the pro-
curing activity contracting officer may
protest the SDB status of the firm to
SBA pursuant to §124.1010 where ques-
tions regarding the firm’s SDB status
remain.

[63 FR 35739, June 30, 1998, as amended at 67
FR 47246, July 18, 2002; 74 FR 45753, Sept. 4,
2009; 76 FR 8258, Feb. 11, 2011]

§124.305 What is suspension and how
is a Participant suspended from the
8(a) BD program?

(a) Except as set forth in paragraph
(h) of this section, at any time after
SBA issues a Letter of Intent to Termi-
nate an 8(a) Participant pursuant to
§124.304, the AA/BD may suspend 8(a)
contract support and all other forms of
8(a) BD program assistance to that
Participant until the issue of the Par-
ticipant’s termination from the pro-
gram is finally determined. The AA/BD
may suspend a Participant when he or
she determines that suspension is need-
ed to protect the interests of the Fed-
eral Government, such as where infor-
mation showing a clear lack of pro-
gram eligibility or conduct indicating
a lack of business integrity exists, in-
cluding where the concern or one of its
principals submitted false statements
to the Federal Government. SBA will
suspend a Participant where SBA de-
termines that the Participant sub-
mitted false information in its 8(a) BD
application.

(b) SBA will issue a Notice of Suspen-
sion to the Participant’s last known
address by certified mail, return re-
ceipt requested. Suspension is effective
as of the date of the issuance of the No-
tice. The Notice will provide the fol-
lowing information:

(1) The basis for the suspension;
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(2) A statement that the suspension
will continue pending the completion
of further investigation, a final pro-
gram termination determination, or
some other specified period of time;

(3) A statement that awards of com-
petitive and non-competitive 8(a) con-
tracts, including those which have been
“self-marketed” by a Participant, will
not be made during the pendency of the
suspension unless it is determined by
the head of the relevant procuring
agency or an authorized representative
to be in the best interest of the Gov-
ernment to do so, and SBA adopts that
determination;

(4) A statement that the concern is
obligated to complete previously
awarded section 8(a) contracts;

(5) A statement that the suspension
is effective nationally throughout SBA;

(6) A statement that a request for a
hearing on the suspension will be con-
sidered by an Administrative Law
Judge at OHA, and granted or denied as
a matter of discretion.

(7) A statement that the firm’s par-
ticipation in the program is suspended
effective on the date the Notice is
served, and that the program term will
resume only if the suspension is lifted
or the firm is not terminated.

(c) The Participant may appeal a No-
tice of Suspension by filing a petition
in accordance with part 134 of this
chapter with OHA within 45 days after
the concern receives the Notice of Sus-
pension pursuant to paragraph (b) of
this section. It is contemplated that in
most cases a hearing on the issue of
the suspension will be afforded if the
Participant requests one, but authority
to grant a hearing is within the discre-
tion of the Administrative Law Judge
in OHA. A suspension remains in effect
pending the result of its appeal.

(d) SBA has the burden of showing
that adequate evidence exists that pro-
tection of the Federal Government’s
interest requires suspension before
OHA or the AA/BD makes a final deter-
mination regarding the termination ac-
tion.

(1) The term ‘‘adequate evidence”
means information contained in the
record before the AA/BD at the time of
his or her suspension decision that is
sufficient to support the reasonable be-
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lief that the Government’s interests
need to be protected.

(2) SBA need not demonstrate that
an act or omission actually occurred in
order for OHA to uphold a suspension.
SBA’s burden in a suspension pro-
ceeding is limited to demonstrating
that it had a reasonable belief that a
particular act or omission occurred,
and that that act or omission requires
suspension to protect the interests of
the Government.

(3) Unless the Administrative Law
Judge consolidates the suspension and
termination proceedings, OHA’s review
is limited to determining whether the
Government’s interests need to be pro-
tected, and will not consider the merits
of the termination action.

(e) If there is a timely appeal, the de-
cision of the Administrative Law Judge
is the final SBA decision. If there is
not a timely appeal, the decision of the
AA/BD is the final Agency decision.

(f) Upon the request of SBA, OHA
may consolidate suspension and termi-
nation proceedings when the issues pre-
sented are identical.

(g) Any program suspension which
occurs under this section is effective
until such time as SBA lifts the sus-
pension or the Participant’s participa-
tion in the program is fully termi-
nated. If the concern is ultimately not
terminated from the 8(a) BD program,
the suspension will be lifted and the
length of the suspension will be added
to the concern’s program term.

(h)(1) SBA will suspend a Participant
from receiving further 8(a) BD program
benefits when termination proceedings
have not been commenced pursuant to
§124.304 where:

(i) A Participant requests a change of
ownership and/or control and SBA dis-
covers that a change of ownership or
control has in fact occurred prior to
SBA’s approval; or

(ii) A disadvantaged individual who is
involved in the ownership and/or con-
trol of the Participant is called to ac-
tive military duty by the United
States, his or her participation in the
firm’s management and daily business
operations is critical to the firm’s con-
tinued eligibility, and the Participant
elects not to designate a non-disadvan-
taged individual to control the concern
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during the call-up period pursuant to
§124.106(h).

(2) A suspension initiated under para-
graph (h) of this section will be com-
menced by the issuance of a notice
similar to that required for termi-
nation-related suspensions under para-
graph (b) of this section, except that a
suspension issued under paragraph (h)
is not appealable.

(3) Where a Participant is suspended
pursuant to paragraph (h)(1)(i) of this
section and SBA approves the change
of ownership and/or control, the length
of the suspension will be added to the
firm’s program term only where the
change in ownership or control results
from the death or incapacity of a dis-
advantaged individual or where the
firm requested prior approval and wait-
ed at least 60 days for SBA approval be-
fore making the change.

(4) Where a Participant is suspended
pursuant to paragraph (h)(1)(ii) of this
section, the Participant must notify
SBA when the disadvantaged indi-
vidual returns to control the firm so
that SBA can immediately 1lift the sus-
pension. When the suspension is lifted,
the length of the suspension will be
added to the concern’s program term.

(b) Effect of suspension. Once a suspen-
sion is issued pursuant to this section,
a Participant cannot receive any addi-
tional 8(a) BD program assistance, in-
cluding new 8(a) contract awards, for
as long as the Participant is suspended.
This includes any procurement require-
ments that the firm has self-marketed
and those that have been accepted into
the 8(a) BD program on behalf of the
suspended concern. However, the sus-
pended Participant must complete any
previously awarded 8(a) contracts.

(i) SBA does not recognize the con-
cept of de facto suspension. Adding
time to the end of a Participant’s pro-
gram term equal to the length of a sus-
pension will occur only where a con-
cern’s program participation has been
formally suspended in accordance with
the procedures set forth in this section.

(j) A suspension from 8(a) BD partici-
pation under this section has no effect
on a concern’s eligibility for non-8(a)
Federal Government contracts. How-
ever, a debarment or suspension under
the Federal Acquisition Regulation (48
CFR, chapter 1) will disqualify a con-

§124.402

cern from receiving all Federal Govern-
ment contracts, including 8(a) con-
tracts.

[63 FR 35739, June 30, 1998, as amended at 67
FR 47246, July 18, 2002; 74 FR 45753, Sept. 4,
2009; 76 FR 8259, Feb. 11, 2011]

BUSINESS DEVELOPMENT

§124.401 Which SBA field office serv-
ices a Participant?

The SBA district office which serves
the geographical territory where a Par-
ticipant’s principal place of business is
located normally will service the con-
cern during its participation in the 8(a)
BD program.

§124.402 How does a Participant de-
velop a business plan?

(a) General. In order to assist the SBA
servicing office in determining the
business development needs of its port-
folio Participants, each Participant
must develop a comprehensive business
plan setting forth its business targets,
objectives, and goals.

(b) Submission of initial business plan.
Each Participant must submit a busi-
ness plan to its SBA servicing office as
soon as possible after program admis-
sion. The Participant will not be eligi-
ble for 8(a) BD program benefits, in-
cluding 8(a) contracts, until SBA ap-
proves its business plan.

(c) Contents of business plan. The busi-
ness plan must contain at least the fol-
lowing:

(1) A detailed description of any prod-
ucts currently being produced and any
services currently being performed by
the concern, as well as any future plans
to enter into one or more new markets;

(2) The applicant’s designation of its
primary industry classification, as de-
fined in §124.3;

(3) An analysis of market potential,
competitive environment, and the con-
cern’s prospects for profitable oper-
ations during and after its participa-
tion in the 8(a) BD program;

(4) An analysis of the
strengths and weaknesses,
ticular attention on ways to correct
any financial, managerial, technical,
or work force conditions which could
impede the concern from receiving and
performing non-8(a) contracts;

concern’s
with par-
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